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A Misleading Opinion. 


An unfortunate utterance by the Supreme | 


Court of the United States in an opinion of 
Mr. Justice Field was made in the case of 
Illinois C. R. Co. v. Illinois, 146 U. S. 
1018, 13 Sup. Ct. Rep. 110. It 
tends to confuse tne law on the subject, di- 
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rectly contradicts the doctrine of an earlier | 


decision of the same court, which it ignores, 
and misstates the fundamental rule of the 
common law on the subject. It is important 
to free the matter from the confusion and 
error thus introduced. 

The language of the court which creates 
the trouble is this: “By the common law 
the doctrine of the dominion over and own- 
ership by the Crown of lands within the 
realm under tide waters is not founded up- 
on the existence of the tide over the lands, 
but upon the fact that the waters are navi- 
gable, tide waters and navigable waters, as 
already said, being used as synonymous 
terms in England.” The court added: 
“The doctrine is founded upon the necessity 
of preserving to the public the use of navi- 
gable waters from private interruption and 
encroachment, a reason as applicable to 
navigable fresh waters as to waters moved 


the tide.” The contradiction of this 
| declaration and that of the court in Jones v. 
| Soulard, 24 How. 41, 16 L. ed. 604, is un- 
mistakable. 


by 


In that case, which involved a 
question of title to land under the Missis- 
| sippi, the court said: “Many authorities 
| resting on adjudged cases have been adduced 
to us to show that from the days 
of Sir Matthew Hale to the present time all 
grants of land bounded by fresh-water riv- 
ers, where the expressions designating the 
water line are general, confer the proprictor- 
ship on the grantee to the middle of the 
thread of the added: “We 


think this, as a general rule, too well settled 





stream ;” and 


| . . > . 
>} as a part of the American and English law 


| of real property to be open todiscussion ; and 
| the inquiry here is, whether the rule applies 
to so great and publie a water course as the 
The 


' conclusion was that the size of the river did 


Mississippi is at the city of St. Louis.” 


not alter the rule, or permit the application 
of the doctrine by which grants of land are 
bounded by ordinary high-water mark “on 
rivers where the tide ebbs and flows.” We 
have, therefore, in the case of Jones v. Sou- 
lard an express and clear declaration of the 
common-law right of private ownership to 
the bed of a great navigable river such as 
the Mississippi at St. Louis, while in the 
later case we have an equally express dec- 
laration that by the common law the aoc- 





trine of the Crown dominion and ownership 
over lands under navigable waters applies 
to navigable fresh waters as much as to wa- 
ters moved by the tide. It is true that in 
the later case the question to be decided was 
with respect to land under one of the Great 
Lakes, but that the court intended its lan- 
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guage as to navigable fresh waters to be as 
broad as the words it used is clear from its 
argument from the navigability and com- 
mercial importance of our great rivers. 
While the court ignored its former decision 
in the case of Jones v. Soulard, which had 
expressly decided that riparian owners 
might have proprietorship to the middle of 
a great navigable water course, it cited, as 
if it were a controlling precedent, the case 
of The Genesee Chief v. Fitzhugh, 12 How. 
443, 13 L. ed. 1058, which was a decision, 
not as to the private ownership of land under 
navigable waters, but as to admiralty juris- 
diction over navigable waters above the | 
flow of the tide. ‘The court seems, therefore, 


to confuse these two questions, or, at least, 
to assume that the existence of admiralty 
jurisdiction over waters necessarily excludes 


However, if this is assumed, it is certainly 
not expressly declared, and it is very unfor- 


] 
the private ownership of land under them 


tunate and unsatisfactory that the court 


did not choose to refer in any way to its| 
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in it.” That the doctrine of this ancient 
common-law decision has continued to be the 


law of England seems very clear from the 
very recent case of Hindson v. Ashby, decid- 
ed by the English Court of Appeal in 
[1896] 2 Ch. 1. ‘Tnere the question was as 
to the right to land in the River Thames, 
and in the opinion of Lindley, L. J., it is ex- 
pressly stated: “There is no question, here, 
of any right on the part of the Crown to 
the bed of the river, for at Wraysbury the 
river, though navigable, is not, and never 
was, tidal.” ‘These cases do not support, 
but squarely deny, the statement that the 
common law founded the doctrine of the 
Crown dominion over, and ownership of, 
lands under water, not “upon the existence 
of the tide over the lands, but upon the fact 
that the waters are navigable.” 

The extent of the power of the Federal 
Supreme Court to determine the law as to 
conflicting rights to land under navigable 
water is not always clearly perceived. The 
question: is one of local law, on which the 


former and contradictory decision in the} Federal eourts are bound by the state law 


case of Jones v. Soulard. 

The error of the court in asserting that 
the common-law doctrine of Crown dominion 
over, and ownership of, lands under tide 
waters is not founded upon the existence of 
the tide over the lands, but upon the fact 
that the waters are navigable, needs no com- 
ment other than that of the English deci- 
sions themselves. In what was _ probably 


the first decision ever rendered in England | 


on that subject, in the case of Royal Fishery 
of the Banne (Mich. 8 Jacobi) Davies, 149, 
it is reported that one of the points consid- 
ered and resolved was this: “Every naviga- 
ble river so high as the sea flows and ebbs in 
it is a royal river, and the fishery of it isa 


royal fishery and belongs to the King by his | 


prerogative; but in every other river, not 
navigable, and in the fishery of such river, 
the terre-tenants on each side have an inter- 
est of common right. The reason for which 
the King hath an interest in such navigable 
river, so high as the sea flows and ebbs in it, 
is because such river participates of the na- 
ture of the sea, and is said to be a branch of 
the sea so far as it flews; and the sea is not 
enly under the dominion of the King, but is 
also his proper inheritance.” The right of 
the King in a navigable river, not only in 
this passage, but in other passages through- 
out the opinion, is thus expressly limited by 
the words “so high as the sea flows and ebbs 


where the land is situated. In St. Louis v. 
Rutz, 138 U. S. 226, 34 L. ed. 941, 11 Sup. 
| Ct. Rep. 337, the Supreme Court of the 
United States held that the law of Illinois 
governed the rights of a riparian owner on 
the Illinois shore of the Mississippi river, 
and gave him title to the bed of the river 
to the middle thereof. The right of Con- 
gress to control navigation or the regulation 
of commerce must be protected, but, except 
as affected by that, the ownership of land 
under water is determined by the law of the 
state in which it is situated. The utterance 
|above discussed, by which the Supreme 
Court of the United States has created con- 
fusion in the subject, is of far less import- 
ance than it would be if the decisions of that 
court were paramount on that question. 
Yet, as it comes from a court of such great 
eminence, it is enough to mislead and per- 
plex many courts that are not strictly bound 
by it. There is great need, therefore, that 
the true state of the law on the subject 
should be clearly presented. 


— - — 


Burial Insurance. 





One of the newest forms of the kaleido- 
scopic business of insurance is that carried 
on by what are known as burial associa- 
tions. The name itself would suggest a 
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similarity of this business to that which 
used to be denominated graveyard insurance, 
but. the two kinds of business are quite dif- 
ferent. The purpose of the new business is 
to provide burial expenses for members up 
to the amount of $100. The old graveyard 
insurance was a pernicious scheme of spec- 
ulating on the lives of aged people, who 
were often ignorant of the nature or even 
of the existence, of the transaction by which 
speculators were interested in having them 
die as soon as possible. Frauds were per- 
petrated in procuring policies on the lives 
of old people without their consent or 
knowledge. People of enfeebled minds were 
induced to sign applications which they did 
not understand, and in other instances the 
policies seem to have been isseed without 
even that formality. Insurance of that kind 
is so vicious that it cannot be long carried 
on in any enlightened community after the 
full light of publicity is thrown upon the 
business. The necessity of the consent of a 
person whose life is insured, in order to 
make the policy valid, is clearly established 
by the authorities found in a note to Martin 
ov. McAllister (Tex.) 56 L. R. A. 585. But 
the new form of insurance done by these 
burial associations is not subject to the con- 
demnation that is due to the old graveyard 
insurance. It is perfectly legitimate for 
people who have no estate to provide for 
their proper burial expenses, to make such 


provision by way of insurance, though it is| 


obvious that the same reasons which re- 
quire state supervision of other kinds of 
insurance apply also to this. 

The question arose not long since, in the 
state of New York, as to the nature of the 
business done by these burial associations, 
and the attorney general reported to the 
superintendent of insurance that it came 
within the provisions of the insurance law. 
Some of the associations accepted the de- 
cision of the attorney general, and proceeded 
to comply with the statute; but in order to 
evade this ruling of the attorney general 
one of the associations organized itself into 
a corporation for the “business of directing 
funerals,” and then made contracts with 
numerous persons, who did not thereby be- 
come members, whereby, in consideration of 
the payment of a certain sum when the 
contract was made, and a like sum upon the 
death of any other holder of such a con- 
tract, the necessary expenses of burial up to 
the amount of $100 should be paid by the 








corporation. The question whether this 
corporation was doing the business of insur- 
ance was decided by the attorney general 
in the aflirmative, although the holders of 
contracts were not regarded as members, and 
the corporation did not bind itself to pay 
any money or furnish any benefit to the 
legal representatives of the holder of the 
contract, or to any beneficiary named by him. 
The attorneys for the corporation were not 
satisfied with this ruling of the attorney 
general, and wished to have the question de- 
cided in the courts. An action was therefore 
brought by the attorney general for an in- 
junction against the carrying on of the busi- 
ness of such corporation, on the ground that 
it was illegally transacting insurance busi- 
The daily press reports that Justice 
Herrick has just handed down a memoran- 
dum granting such injunction. It is to be 
observed, however, that the illegality of this 
corporation is not due to the character of 
the business it is conducting, but only to the 
fact that it has failed to comply with the 
statutes of the state which govern insurance 
business generally. 


ness. 
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Telephone “Misconnections.” 





A suit against a telephone company for 
the failure of a telephone to work when 
needed to call the fire department, in conse- 
quence of which serious damage was done 
by the fire that might have been prevented 
if the telephone had been in working order, 
has just been brought in Rochester, New 
York. This is probably the first suit of the 
kind on record. The defense is that a clause 
in the contract under which the telephone 
was placed in the building exempts the com- 
pany from “all risks or misconnections, mis- 
takes, or errors in receiving, transmitting, 
or delivering messages.” The failure of the 
telephone to work is alleged, however, to be 
due to negligence in installing the instruc- 
ment, or, rather, in the connection or joinder 
of the wires outside of the house, so that 
the ends did not remain in contact. The 
plaintiff claims that this negligence in con- 
necting or joining the wires is not one of 
the “misconnections” referred to in the 
clause quoted. The question, therefore, 
seems to be merely one of the construction 
of the contract. It is, moreover, a narrow 
question, which is of general interest 
chiefly because the matter of liability of 








telephone companies for defects in their 
wires or instruments is altogether a new 
subject. 

The validity of such an exemption of the 
telephone company from liability can hardly 
be open to question —at least in the state | 
of New York. As the courts of that state 
uphold express contracts, even by common 
carriers, to limit their liability for negli- 
gence, there can be no hope that they would 
hold that such a stipulation by a telephone 
company is not valid. The question might 
be somewhat less hopeless in the numerous 
jurisdictions which deny the validity of 
such stipulations by common carriers, on 
grounds of public policy. But that rule is 
clearly an exception to the general rule 
which permits parties to contract as they 
choose for exemption from liability, and even 
in case of railroad companies the courts 
have refused to extend the rule applicable 
to common carriers, beyond the limit of their 
business as carriers. In Stephens v. South- 
ern P. Co. (Cal.) 29 L. R. A. 751, in Hart- 
ford F. Ins. Co. v. Chicago, M. & St. P. R. 
Co. 30 L. R. A. 193, 70 Fed. 201, and in 
some other cases a stipulation by a railroad 
company against liability for damages to 
buildings of a lessee on railroad land, even 
if caused by the railroad company’s negli- 
gence, has been sustained. On the other 
hand, the rule applicable to common car- 
riers will necessarily be applied not only to 
telegraph, but also to telephone, companies 
in states where such companies are held to 
be common carriers. That a telegraph com- 
pany is a common carrier has been held in 
Western U. Teleg. Co. v. Call Pub. Co. 
(Neb.) 27 L. R. A. 622; and there are direct 
decisions against the validity of a stipula- 
tion for exemption from liability for negli- 
gence by such companies, in Brown v. Postal 
Teleg. Cable Co. (N. C.) 17 L. R. A. 648, 
and in Gillis v. Western U. Teleg. Co. ( Vt.) 
4 L. R. A. 611, and in some other cases. 
That a telephone company is a common car- 
rier is decided in State ex rel Gwynn v. Citi- 
zens’ Teleph. Co. (S. C.) 55 L. R. A. 139, 
and Nebraska Teleph. Co. v. State ea rel. 
Yeiser (Neb.) 45 L. R. A. 113, but those 
cases did not expressly decide as to the ex- 
emption of such companies from liability for 
negligence. Wherever such companies are 
held to be common carriers the courts will 
doubtless apply the same rule with respect 
to liability for negligence that they apply 
in case of other common carriers. 
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Discretion or Jurisdiction. 





An apparent impossibility to see the dif- 
ference between the discretion of Congress 
within the scope of a power conferred upon 
it and a discretion to extend this power 
without limit is still exhibited by the Balti- 
more Underwriter. it does not take much 
effort to prove to any lawyer the difference 
between the discretion of a court and its ju- 
risdiction, and it ought not to be difficult for 
anyone to see the difference between the dis- 
cretion of Congress in the exercise of a power 
conferred and the utterly different capacity 
to broaden and enlarge such conferred power 
at pleasure by a mere change of definitions. 
The exact question is, Did the Constitution, 
by giving Congress power over commerce, 
enable it to make its own definition of com- 
merce, and so include all the business rela- 
tions of men? The answer seems too plain 
for argument. Moreover, the Supreme 
Court of the United States has never explic- 
itly or impliedly given any countenance to 
the theory that it was within the domain of 
Cengress to extend its own powers by giving 
new definitions to terms in the Constitution. 
In its late decision in the lottery cases the 
court spends most of its discussion on the 
meaning of the word “commerce” as used in 
the Constitution. Not the remotest sugges- 
tion is made that Congress had power to de- 
termine that. If the Baltimore Underwriter 
is right, the Supreme Court of the United 
States, in this and in all other cases on the 
subject, has strangely wandered out of its 
province, and assumed to decide that ques- 
tion for itself. It recognizes that it has no 
power to control the discretion of Congress 
in regulating commerce; but the question, 
What is commerce? is an utterly distinct 
question, which the court itself has always 
thus far, and doubtless always will, continue 
to determine for itself. The discretion of 
Congress is as to commerce, not as to some- 
thing else which is not commerce, merely be- 
cause Congress chooses to eall it so. This 
is plain in reason and plain by authority of 
the Supreme Court. If the Underwriter 


| cannot, or will not, see it, it is its own mis- 


fortune. 
-> 


Libel in Florida. 





A Florida correspondent interested in our 
recent discussion of the Pennsylvania libel 
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law sends a copy of a proposed Florida stat- 
ute prepared by the Florida Press Associa- 
tion, together with a set of newspaper clip- 
pings full of the usual unfairness and mis- 
representation indulged in by the press when 
discussing libel laws. These Florida jour- 
nals denounce the present law of the state 
as “unjust and wicked.” But some of the 
Florida journals take an unusually strong 
stand in favor of decency and righteousness, 
and one of them declares that a newspaper 
proprietor who abuses a citizen to his per- 
sonal injury “should be sentenced to the 
chain gang.” The proposed statute, how- 
ever, is one of those iniquitous attempts on 
the part of the press to secure practical im- 
munity from liability for any wrong they 
may do by libelous publications. It pro- 
vides that the penalty for criminal libel, if 
a retraction shall be published on demand, 
shall be “a penny and costs,” with one ex- 
ception as to libel concerning the chastity of 
a woman, and that the damages in a civil 
action shall be only for actual injury to 
property, business, trade, profession, or oc- 
cupation. At the same time it provides for 
a fine of $500 or imprisonment not exceeding 
one year, or both, as the punishment of a 
person who wilfully furnishes a libel to the 
newspaper and secures its publication. 

This is a beautiful illustration of the self- 
ishness and meanness of which many news- 
paper men are guilty when it comes to a 
matter of libel. Five hundred dollars and a 
year’s imprisonment for a common citizen 
who furnishes a libel to the newspaper, and 
one penny and costs for the newspaper pro- 
prietor who publishes such a libel! To be 
sure, this punishment of the newspaper man 
is on condition that he publish the libel by 
mistake or misapprehension, but this 
amounts to well-nigh complete immunity, 
for the instances would be rare in which the 
victim could prove that the newspaper pro- 
prietor did not act through mistake or mis- 
apprehension. 

“Mistake” or “misapprehension” is the 
shield which the press is clamoring for to 
give it immunity for reckless and dastardly 
wrongs to innocent people. The _ vilest, 
eruelest, and most infamous of the yellow 
journals that takes for fact some prurient 
gossip or contemptible suspicion of ill-mind- 
ed persons, and sends it flaming through the 
land, with sensational and lurid headlines, 
can always plead mistake or misapprehen- 
sion, no matter how baseless was the story. 








This attempt to make “mistake” or “misap- 
prehension” a defense for lying attacks upon 
character is the pivotal point of this issue 
between the rights of the people and the de- 
mand of the press for the privilege to 
wound, stab, or ruin the reputations of in- 
nocent people without any risk to itself. 
The contest is between the rights of the peo- 
ple and the pockets of the publishers. 

The persistent attempt of newspapers to 
get rid of any risk of damages in libel suits 
other than the actual financial injury to 
property or business needs to be fully under- 
stood by the public. The greatest harm and 
the keenest suffering caused by libels do not 
touch business or property. Under this pro- 
posed law the Florida press might publish 
of the noblest, the purest, and the most re- 
fined woman of the state that she had stolen 
her husband’s money, gone on a drunken de- 
bauch, and left her infant child in perilous 
illness, to die uncared for, yet, though the 
cruel and accursed calumny might break her 
heart and ruin her life, she might be left 
helpless and remediless under the cunning 
provisions of this “reasonable and just” law 
devised by the press association. In their 
eagerness for the privilege of publishing 
falsehoods without any real risk, some of 
the Florida newspapers are covertly threat- 
ening the defeat of any legislator who votes 
against their bill; but, if Florida’s chivalry 
is worth the name, it will never be coward- 
ly enough to pass an iniquitous bill of this 
kind under the lash of newspaper threats. 


o —_ 


Attachment in Action for Criminal 
Conversation. 


The first attachment ever brought in the 
state of New York in an action for criminal 
conversation is, as we are informed by one 
of the attorneys in the case, that of Guest v. 
Lowther, 82 N. Y. Supp. 1015, decided by 
the appellate division a few weeks since. 
The attachment was issued for $75,000 on 
an undertaking of $250, which the court 
holds to be preposterously small, and de- 
clares that this seems to be abolishing the 
security upon such summary process. The 
court also deemed the attachment too large, 
and ordered it reduced to $50,000 and the 
undertaking increased to $2,500. 

The scope of the remedy of attachment in 
New York state was vastly increased by the 
amendment to § 635 of the Code made by 
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the act of May 9, 1895. This was done by 
a change of two letters only. The third 
class of cases in which attachments could be 
had was previously described as “an injury 
to personal property in consequence of neg- 
ligence, fraud, or other wrongful act.” By 
this amendment the word “personal” was 
changed to the words “person or,” thus by a 
change hardly noticeable in a casual reading 
bringing in the whole great division of ac- 
tions for injuries to person. The use of at- 
tachments in New York state has always 
been small compared with the practice in 
some other states, like Connecticut and Mas- 
sachusetts. But the sweeping range of the 
Code in its present form may give more life 
to this provisional remedy. It may well be 
doubted if New York lawyers are fully 
awake to the possibilities of attachment 
since the amendment of 1895. 


The Kishineff Petition. 


The refusal by Russia to receive the peti- 
tion from the United States respecting the 
Kishineff massacre was to be expected. 
Doubtless it was expected by all who are fa- 
miliar with international law and usages. 
If it is something in the nature of a snub, 
it is a snub that offers no ground of com- 
plaint or resentment. In some respects, at 
least, it is likely to prove wholesome for the 


American people. 


as the moral censor of the world, will be giv- 
en some check. It is natural enough, and 
perhaps justifiable, for us to think of the 
American people as on the highest level of 


civilization yet reached in the world, but | 


such a belief, even if true, is in danger of 
breeding self-complacency and presumption. 
It is likely to be exhibited in an offensive at- 


titude toward other nations, and in a blind- | 


ness to the enormity of our own faults. To 
turn the tables is usually the best way to get 
a fair view of both sides of a matter. If 


England or Germany should present to the | 


United States a petition reciting the bare 


truth concerning the prevalence of mobs in | 


this country and their murderous and fiend- 
ish work, which the palsied authorities usu- 
ally allow to go unpunished, the same people 
who want the United States to exercise a 


The tendency that many | 
Americans — perhaps unconsciously — have | 
been exhibiting to think of the United States | 
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censorship over other countries would be 
loud to resent such foreign insolence. At 
present there is plenty to do at home for the 
protection of life and the maintenance of 
law and order. 


Legal Aid Societies, 


An unusual and very valuable charity has 
been maintained for many years by the Le- 
It is 


not, like some other societies for a similar 


gal Aid Society of New York city. 


purpose, carried on by the volunteer services 
of attorneys, but, as we learn from the Out- 
look, by a paid corp of attorneys and assist- 
ants, and has been for twenty-seven years 
doing helpful work. 
considerable extent, at least, paid by mem- 
bership dues of those who form the society. 
But a retainer fee of ten cents is required 


The expenses are to a 


of each client, and on a recovery of any sum 
over $5, 10 per cent is deducted for fees. 
Four offices in different parts of the city are 
maintained. The services include, of course, 
not merely advice to those who need it, but 
also the carrying on of court proceedings in 
their behalf. 

The value of such an organization is diffi- 
The number of poor peo- 
ple who are imposed upon and defrauded be- 


cult to estimate. 


cause it can be done with impunity is enor- 
mous. This state of things exists to greater 
or less degree everywhere, and, of course, it 
exists in superlative degree in the greatest 


| cities. A servant girl unable to collect her 


wages, a dressmaker who is ignored after 
| her work is done, and unable to get her com- 
pensation, a person who has paid a fee to an 
without receiving any 


intelligence office 


service in consideration, and a great many 
other people whose claims are too small for 


the employment of a lawyer, come before 
get relief against 
| fraud, oppression, and cruelty. 


such associations anu 





In many smaller cities, where it would 
| not be possible constantly to maintain a 
| paid force of attorneys and office assistants, 
it is possible to carry on similar work. Bar 
| associations, in the interests of justice, 
| ought to be willing to give some attention 
to the matter. 
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Index to New Notes 


IN 


LAWYERS’ REPORTS, ANNOTATED. 


Book 60, Parts 1 and 2. 


Mentioning only complete notes therein con- 
tained, without including mere reference notes 
to earlier annotations. 

Banks. 

Taxation of banking corporations in 
the United States as affected by the 
contract clause in the Federal Consti- 
tution 33 

Cloud on Title. 

3ill to quiet title on invalid sale of 

property for sewer assessment 243 
Constitutional Law. 

Corporate taxation in the United States 
as affected by the contract clause in 
the Federal Constitution 33 

Corporations. 

Corporate taxation in the United States 
as affected by the contract clause in 
the Federal Constitution, 

Divorce. 

See HUSBAND AND WIFE. 
Drains and Sewers. 

Procedure for establishment of :--(I.) 
General observations as to right to es- 
tablish; (II.) institution of proceed- 
ings: (a) by petition of landowner; 
(ob) by municipal ordinance; (c) by 
organization of drainage district; 
(III.) jurisdiction over proceedings: 
(a) in general; (b) of courts; (c) con- 
flicting authority; (IV.) plans and 
specifications: (a) practicability: (1) 
in general; (2) choice of route; (3) 
lack of outlet; (4) expensiveness; 
(6) necessity of designating; (1) in 
general; (2) estimates of cost; (3) 
route; (4) dimensions; (5) material 
and openings; (c) departure from: 
(1) route; (2) plans; (3) default of 
contractor; (d) departure from stat- 
ute; (V.) necessity must be shown: 
(a) to make establishment legal; (6b) 
to uphold assessment; (c) who to de- 
termine necessity; (VI.) acquisition of 
right of way: (a) right to acquire; 
(b) how acquired: (1) by contract; 
(2) by eminent domain; (c) compen- 
sation must be made: (1) in general; 
(2) when and how made; (d) pro- 
cedure; (e) measure of damages; 
(VII.) completion of improvement: 
(a) statutery provisions must be fol- 
lowed; (0b) jurisdictional facts; (c) 
effect of irregularities; (d@) notice; 
hearing: (1) general rules; ¢2) to 
whom; (3) of what; (4) form; (5) 
hearing; (6) other matters; (e) let- 
ting contract; (f) remonstrance; (g) 
statutory matters: (h) details of 
work; (i) wrongful acts; (j) com- 
pensation for injury; (k) other mat- 
ters; (VIII.) supervision by court: 


(a) by appeal; (b) on collateral at- 
tack; (1X.) acquisition of funds: (a) 
use of public funds or credit; (6) lo- 
cal assessment: (1) authority to 
make; (2) what is liable: (q@) in gen- 
eral; (b) by whom selected; (3) pro- 
cedure ; method of assessment; (4) ap- 
portionment and equalization; (5) for 
what may be laid; (6) rights of prop- 
erty owner; (7) other matters; (8) 
lien; (9) enforcement; (c) collection 
and distribution of fund; (d) curing 
defects; (X.) contesting assessment: 
(a) who may contest; (b) method of 
contesting; (c) grounds of contest- 
ing; (d) benefit must be paid; (e) 
laches; (f) waiver; (g) estoppel; (h) 
suit to recover back money paid; (i) 
other matters; (XI.) abandonment of 
drain 


Husband and Wife. 


Right of party obtaining or consenting to 
divorce to contest its validity 


injunction. 


Against construction of sewer 


Judgment. 


Right of party obtaining or consenting to 
divorce to contest its validity :—/(1.) 
Scope; (11.) direct attack by party ob- 
taining it: (@) im general; (b)at- 
tempt by wife to vacate decree obtained 
in her name without her consent; 
(III.) application by both parties to 
set aside decree; (I1V.) direct attack 
by party who has consented to, or col- 
luded in, its procurement: (a) con- 
sent; (b) collusion; (V.) collateral at- 
tack: (@) by party obtaining; (b) by 
party who has consented to, or col- 
luded in, its procurement; (VI.) sum- 
mary 


Public Improvements. 


Procedure for establishment of drains 
and sewers; local assessments for; use 
of public funds for 


Quo Warranto. 


To inquire into validity of drainage as- 
sessment 


Taxes. 


Corporate taxation In the United States 
as affected by the contract clause in 
the Federal Constitution:—(I.) Intro- 
duction; (II.) scope of note; (III.) 
controlling principles: (a) in general; 
(b) in the United States Supreme 
Court; (IV.) legislative and govern- 
mental powers; (V.) constitutional 
changes; (VI.)incorporation and ex- 
emption acts: (a) grants constituting 
contracts: (1) generally; (2) com- 
mutations; (3) the Ohio bank cases; 
(b) when contracts do not arise; 
(VII.) reserved right to alter, amend, 
and repeal: (@) in charters; (b) in 
general statutes; (¢) in constitu- 
tions; (VIII.) interpretations: (a) 
extent of exemptions: (1) in general; 
(2) the Tennessee bank cases; (b) 
miscellaneous; (c) implied repeals; 


(d) acts that impair; (e) acts that do 


294 


243 


294 


161 


243 
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not impair; (IX.) transfers and sur- 
vivais: (@) in general; (b) grants to 
one corporation of the rights, priv- 
ileges, etc., of another; (c) consolida- 
tions; (d) mortgage foreclosures; (e) 
other successions; (f) loss of exemp- 


tion; (X.) conclusion 33 
Waters. 
Procedure for establishment of drains 
and sewers 161 


The part containing any note indexed will be 
sent with Casz AND CoMMENT for one year 
for $1. 


—_—— 


Among the New Decisions. 


Action. 


A mother who owns the property, takes | 


care of the family, and who, by express di- 
rection amounting to a relinquishment of 
the father’s right, is entitled to the earn- 
ings of their child, is held, in McGarr v. Na- 
tional & P. Worsted Mills (R. I.) 60 L. R. 
A. 122, to have the right to maintain an ac- 
tion to recover for the loss and expense to 
which she is subjected by injuries negligent- 
ly inflicted by a third person upon the child. 


Anti-Trust Laws. 


See MONOPOLIES. 


Attempt. 


A statute making the penalty of an at- 
tempt one half that prescribed for the com- 
mission of the offense is held, in People v. 
Burns (Cal.) 60 L. R. A. 270, to be void for 
uncertainty in cases where the penalty for 
the offense is imprisonment for life. 





Banks. 





A holder of stock in a national bank who, 
without knowledge or suspicion that the 
bank is insolvent or is likely to prove so, 
sells the stock, and who does everything rea- 
sonably possible to procure a transfer of the 
shares on the books of the bank, is held, in 
Earle v. Carson (C. C. App. 3d C.) 60 L. R. 
A. 266, not to be liable as a stockholder, al- 
though the bank is declared insolvent before 
the transfer is effected, and both the bank 


and the purchaser were insolvent when the 
sale was made. 


Charivari Party. 





| One participating in a charivari of a 
| wedding party is held, in Gilmore vy. Fuller 
(Iil.) 60 L. R. A. 286, to have no right to 
recover for injuries inflicted by the negli- 
| gent discharge of a pistol by a coparticipant, 
| where the statute imposes a fine upon who- 
| ever disturbs the peace of a family or neigh- 
borhood by loud and unusual noises, or dis- 
turbs any assembly of people met for a law- 
ful purpose. 


Constitutional Law. 


See also DRAINS AND SEWERS. 





| A statute making a railroad company lia- 
ble for injuries to servants through the neg- 
| ligenee of fellow servants is held, in Calla- 
han v. St. Louis Merchants’ Bridge Terminal 
R. Co. (Mo.) 60 L. R. A. 249, not to violate 
the equality clause of the Federal Constitu- 
tion, although it does not confine such lia- 
bility to acts performed in the operation of 
trains, but extends it to risks similar to 
those incurred by the employees of persons 
or corporations engaged in other lines of 
work. 


An act requiring the redemption in money 
of checks issued in payment of assigned 
wages, which is applicable only to merchants 
on the one hand and coal miners on the 





other, is held, in Dixon v. Poe (Ind.) 60 L. 


R. A. 308, to be void as class legislation. 


Criminal Law. 
See also ATTEMPT, 





Reading on a second trial of a criminal 
case testimony of a witness who died after 
the first trial, at which accused was present 
and represented by counsel, who was accord- 
ed the right of cross-examination, is held, in 
People v. Elliott (N. Y.) 60 L. R. A. 318, 
not to infringe the right of the accused to 
be confronted with the witnesses against 
‘him, in the presence of the court. 
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Drains and Sewers. 





A statute providing for the drainage of 
wet and overflowed lands in certain cases is 
held, in State er rel. Utick v. Polk County 
(Minn.) 60 L. R. A. 161, not to be uncon- 
stitutional merely because it fails express- 
ly to declare that it was enacted in the 
interests of the public welfare, and does not 
expressly make it the duty of the county 
commissioners in whom is vested authority 
to construct drains and sewers when they 
find the same to be necessary, to determine 
whether the proposed ditch will be a public 
benefit. 

Requiring citizens to become members of 
drainage districts, and share the expense of 
drainage against their wills, is held, in 
Mound City Land & Stock Co. v. Miller 
(Mo.) 60 L. R.A. 190, not to make a drain- 
age law unconstitutional. 

Power to condemn property injured by a 
sewer system for a temporary period neces- 
sary to perfect some other method of dispos- 
ing of the sewage is held, in Waterbury v. 
Platt Bros. & Co. (Conn.) 60 L. R. A. 211, 
not to be conferred by general authority to 
construct sewers and acquire by eminent do- 


main the property necessary for that pur- | 


pose, 





Eminent Domain. 





Authority to condemn the right to con- 


of way is held, in Ft. Worth & R. G. R. Co. 
v. Southwestern Teleg. & Teloph. Co. (Tex.) 
60 L. R. A. 145, to be conferred by a statute 
permitting the condemnation of any lands 
whether owned by private persons in fee or 
in any less estate, or by any corporation, 
whether acquired by purchase or by virtue 
of any provision in the charter of such cor- 
poration. 





Fixtures, 

Where a hotel building is affixed to land, 
and is held and conveyed with the land upon 
which it stands as real estate, it is held, in 
Beeler v. C. C. Mercantile Co. (Idaho) 60 L. 
R. A. 283, that it cannot thereafter, by mere 
agreement of the parties become a chattel or 
personal property, and be legally encumbered 
by a chattel mortgage, until after its sever- 
ance from the land. 











Good Will. 





One who sells a trade, good will, and busi- 
ness, covenanting to warrant and defend the 
same, is held, in Ranft v. Reimers (Ill.) 60 
L. R. A. 291, to have no right, after resum- 
ing business, to solicit trade from his former 
customers to the injury of the buyer. 





Husband and Wife. 


See JUDGMENT. 





Infants. 





Services of an attorney in prosecuting for 
an infant an action to recover damages for 
an indecent assault upon her are held, in 
Crafts v. Carr (R. I.) 60 L. R. A. 128, to be 
necessaries, 





Judgments. 





A woman who consented to a decree of di- 
vorece against her to enable her husband to 
obtain a grant of property is held, in Karren 
v. Karren (Utah) 60 L. R. A. 294, to have 
no right, after her husband had married an- 
other woman, to have the decree annulled, 
although, in consideration of her consent, he 
promised to remarry her after the grant was 


| procured, and the decree was obtained by 
struct a telegraph line along a railroad right | 


suppression of facts, and false testimony. 


Landlord and Tenant. 


A landlord is held, in Pittsfield Cotton- 
wear Mfg. Co. v. Pittsfield Shoe Co. (N. H.) 
60 L. R. A. 116, not to be relieved from lia- 
bility for injury to tenants of a lower floor 
by the freezing and pursting of an automat- 
ic fire extinguisher in the portion of the 
building retained by him, by the fact that he 
has employed an independent contractor to 
keep the building heated. 


Libel. 





Words spoken by a witness in a judicial 
proceeding concerning a stranger to the suit, 
which are pertinent, to the issues involved, 
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and fairly responsive to questions iaaeitiie 
ed to» him, are held, in Cooley v. Galyon | 
(Tenn.) 60 L. R. A. 139, to be sheskaialy | 
privireged notwithstanding actual malice. | 





Liens. 





Consent to the erection of buildings on the | 
land within the meaning of the mechanics’ | 
lien law, so as to make the property liable | 
for liens after the contract has been for- 
feited and the vendor has resumed posses- | 
sion, is held, in Beck v. Catholic University 
of America (N. Y.) 60 L. R. A. 315, not to 
be shown by a clause in an executory land | 
contract “that the vendee shall have a right 
to immediate possession” for the purpose of 
erecting buildings. 


Master and Servant. 
See also CONSTITUTIONAL Law. 





A railroad company is held, in Euting v. 
Chicago & N. W. R. Co. (Wis.) 60 L. R. A. 
158, to be liable for the act of its engineer, | 
in whose custody it has placed signal torpe- 
does, in placing one on the track in danger- 
ous proximity to bystanders, and moving the | 
engine over it for his own amusement, in 
consequence of which one of the bystanders 
is injured. 

Negligence committed by a servant in the | 
course of his employment, although he acts 
without the knowledge, or contrary to the 
known wishes of his master, is held in 
Weber v. Lockman (Neb.) 60 L. R. A. 313, 
to render the master liable. 


Monopolies. 





A combination of the manufacturers of a 
product of a state, the market for four fifths 
of which is found in other states, to 'imit 
production and raise the price, is held in 
Gibbs v. MeNeeley (C. C. App. 9th C.) 60 L. 
R. A. 152, to be a violation of the anti-trust | 
act of July 2, 1890. 





Mortgages. 


A stipulation in a chattel mortgage au- 


thorizing the mortgagee to take possession 
of the mortgaged property upon failure of 
the mortgagor to make payments secured 
thereby is held, in Singer Mfg. Co. v. Rios 
(Tex.) 60 L. R. A. 143, not to be contrary 
to public policy, and to authorize the mort- 
yagee to take peaceable possession of the 


| property, even against the will of the mort- 


gagor. 

A mortgage executed in the name of a 
third person on chattels not yet acquired 
by the mortgagor, which does not purport 
to cover after-acquired property, is held, in 


|New England Nat. Bank v. Northwestern 


Nat. Bank (Mo.) 60 L. R. A. 256, not to 
bind such property as against a mortgage 
to another person executed by the mort- 
gagor in his own name after the property 
iuas come into his possession. 


Negligence. 


See also CHARIVARI. 





An occupier of land who undertakes to 
burn rubbish thereon is held, in Paolino v. 
McKendall (R. I.) 60 L. R. A. 133, to be 
under no obligation to guard children of 
tender years, who are in the habit of re- 
sorting there to play, from injury by ap- 


| proaching the fire. 


Krecting in or beside a highway a crane 
for delivering mail to passing trains, which, 
when the mail bag is strung upon it, is cal- 
culated to frighten horses of ordinary gen- 
tleness, is held, in Cleghorn v. Western Rail- 
way of Alabama (Ala.) 60 L. R. A. 269, to 
be negligence which wiil render the railroad 
company liable to one wno is injured by the 


| frightening of his horse thereby, although 


the bag is actually placed in position by 
government employees. 


Public Improvements. 
See DRAINS AND SEWERS. 


Railroads. 
See CONSTITUTIONAL LAW; NEGLIGENCE 


Sale. 


One who purchases from the manufacturer 
an emery wheel, upon which the manufac- 


ane 
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turer has placed a placard warranting the 
speed capacity of the wheel, and who sells 
it in the same condition as when received | 
from the manufacturer, but without any ex- 
press representation as to its capacity, is 
held, in Pemberton v. Dean (Minn.) 60 L. 
R. A. 311, not to adopt the warranty of the 
manufacturer as his own by such sale. 


Statute. 


See ATTEMPT. 


Taxes. 

The right of corporations to consolidate 
is held, in Adams v. Yazoo & M. Valley R. 
Co. (Miss.) 60 L. R. A. 33, to be a grant of 
a corporate franchise to Miss. 
Const. § 180, so that any exemption of one 
of the old companies from taxation was cut 
off, although § 181 provides for the continu- 
ation of exemptions to which corporations 
“are legally entitled” at the adoption of 
the Constitution, and § 279 of the schedule 
provides for the continuation of rights and 
charters of corporations, 


subject 


Telegraphs. . 


See Eminent DoMAIN. 
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Recent Articles in Caw Journals 
and Reviews. 





“The Supreme Court of the United States. 
—lIts Place in the Constitution.”—65 Alb. 
L. J. 203. 

“The Doctrine of the Distilled Spirits.”— 
65 Alb. L. J. 210. 

“«Enumerated Motions’-—A Curiosity of 
Legal Literature.”—05 Alb. L. J. 216. 

“Whether a Gift Causa Mortis can be 
Made in Contemplation of Suicide.”—57 
Cent. L. J. 41. 

“An Action for the Mental Suffering 
Alone, Unaccompanied by Physical Injury, 
will Lie against a Telegraph Company when 
the Mental Suffering is Made the Founda- 
tion of the Action, and the Damages Treated 
as Actual or Compensatory.”—57 Cent. L. J. 
44. 
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“Infringement of Copyright of Books Com- 
piled from Common Sources of Knowledge 
by Appropriating the Results of the Au- 
thor’s Investigations.”—57 Central Law 
Journal, 49. 

“Liability of Municipalities in Negligence 
Cases.’"—23 Law Register, 592. 

“The Judicial Office.’—18 Chicago Law 
Journal, 421. 

“Oaths in Judicial Proceedings and Their 
Effect upon the Competency of Witnesses.” 
—42 American Law Register, N. S., 373. 

“Is a Newspaper Entitled to Copyright?” 
—s7 Central Law Journal, 21. 

“Power of the State to Operate Coal Mines 
and Conscript Men for that Purpose when 
Necessary to Avert a Public Calamity.”— 
57 Central Law Journal, 25. 

“What Constitutes Actual Knowledge, or 
a Sufficient Presumption of Knowledge, of 
a Trade Custom to Bind a Party to a Con- 
tract.”—57 Central Law Journal, 28. 

“The Law Regarding Habeas Corpus and 
Extradition."—18 Chicago Law 
415. 

“Customary Law (I.).”—18 Political Sei- 
ence Quarterly, 256. 

“Lynch Law in America and the Efforts 
Made to Stamp It Out.”—57 Central Law 
Journal, 1. 

“A New 


Interurban 


Journal, 


Problem in Railway Law—The 
Electrie Road and Publie High- 
ways.”—57 Central Law Journal, 5. 

“Noise as an Element of Damage for 
Which Compensation should be Made in 
Taking Property under the Right of Emi- 
nent Domain, or for Which an Independent 
Action for Damages will Lie.”—57 Central 
Law Journal, 8. 

“The Negotiable Instruments Law—A 
Course of Study.”—20 Banking Law Jour- 
nal, 355. 

“Right of Lessee to Recover Damages for 
Nuisance.”—26 National Corporation Re- 
porter, 823. 

“Application of the Doctrine Res Ipsa Lo- 
quitur and the Effect Thereon of the Con- 
tractual Relations of the Parties.”—57 Cen- 
tral Law Journal, 65. 

“The Effect of Suicide, While Sane or In- 
sane, on a Mutual Benefit Certificate.”—57 
Central Law Journal, 71. 

“The Judicial Office.”--18 Chicago Law 
Journal, 435, 
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New Books. 


’ 


“Digest of 
Court 
Reports 
eago, Ill.) 


Illinois 
Reports 175-2009. 
79-104. (Callaghan 
1 Vol. $10. 

on 


Reports.’ 
Appellate Court | 
& Co., Chi- 


Supreme 


“Cooley Taxation.” Including the | 
Law of Local Assessments and of Tax Titles. 
3d Ed. By Albert P. Jacobs. 
& Co.) 2 Vols. $12. 

“The Law of Corporations.” By Wm. W. 
Cook. 5th Ed. (Callaghan & Co.) 3 Vols. 
$18. 

“Sutherland on Damages.” 
R. Berryman (Callaghan & Co.) 
$24. 

“Marshall's Constitutional 
Writings.” 
and John M. Dillon, under Direction of Hon. 
John F. Dillon. (Callaghan & Co.) 1 Vol. | 


(Callaghan 


3d Ed. by J. 
4 Vols. 


Decisions and 


Annotated. By George M. Clay 


is the following: 





$5. ‘ 
“Morrison’s Mining Report.” Vol. 17. 
(Callaghan &°Co.) $5. 

“Encyclopedia of Common Law Orders, 
Verdicts, and Remarks on Record.” | 
By John H. Best. (Fiske & Co., Spring- | 
field, Ill.) 1 Vol. $5. 

“The Modern Law of Chattel Mortgages | 
and Conditional Sales.” By Louis L. Ham- 
(The Book Co., 
Kansas City, Mo.) 


Law 


Vernon-Richards 
1 Vol. $4.50. 
“Tiffany on Principal and Agent.” Horn- 
book Series. (West Publishing Co., St. 
Paul, Minn.) 1 Vol. $3.75. 
‘Business Corporations 


mon. 


in Massachu- 
setts.” Law of 1903 with Notes and Forms. | 
By Frank A. North. 
ton, Mass.) 1 Vol. Cloth, $1.50. 
$1.25. 

“William’s Law of Wills in Pennsylva- 
nia.” (T. & J. W. Johnson & Co., Philadel- 
phia, Pa.) 1 Vol. $3. 

“Littleton’s Vol. 3 of Legal 
Classic Series. (John Byrne & Co., Wash- 
ington, D. C.) $3. 

“Penalties for Crime in Massachusetts. 
By Hon. Charles U. Bell. (The Boston | 
Book Co., Boston, Mass.) $1.50. 


(George B. Reed, Bos- 
Pamphlet, 


Tenures.” 


” 


oo 


The Humorous Side. 


An ADVERTISING JUSTICE.—A Tennessee | 
lawyer writes that in a certain town of that 
state, “where a lot of fee-grabbing and 


|}manded to 


| doubts 


night-hawking has been going on by the jus- 
” a sign has been hung 
out by a justice on which, below his name, 
“Lawsuits tried accord- 
ing to law and evidence and in daylight.” 


tices of the peace, 


A JUSTICE oF THE Goop OLp Days.—A 
Wisconsin lawyer says that in 1825 there 


| Was a justice of the peace in Green Bay who 


sat in his court dressed in full British uni- 


| form, with red coat and cocked hat, and who 
|rendered the following judgment in a bas- 


tardy case: “It is the judgment of the 
court and the prisoner is sentenced to buy 
the complainant one calico dress, the baby 


two dresses, and the constable to pay the 


|costs by splitting 1,000 rails for the court, 


the court to board constable while splitting 


the rails.” The correspondent declares that 


judgment was executed according to its. 


terms. 


Wititrnc To Ger Intro THe Recorp.—A 


| Texas correspondent says that a defendant 
|tried for exhibiting 


a gaming table some 
years ago undertook to conduct his own de- 
He repeatedly told the 
court, by request of the prosecuting attor- 


fense. was by 


| ney, to “keep inside the record in his argu- 


he de- 
and 


It came to a climax when 
the 


clared; “lf you will show it to me, I will 


ment.” 


be shown record, de- 


keep inside of it.” 


His Reseects To THE Cour't.—An attor- 


| ney of one of the Pacific states, who doesn’t 
} BE’ 

} seem to be profoundly impressed with the 
| wisdom and learning of his state court of 


last resort, writes in explanation of the 


| length of his petition for rehearing in a cer- 


tain case, that “it could be profitably con- 
if 
One of the conclusions of the court in his 
Another he speaks 


densed addressed to some tribunals.” 
ease he calls “unique.” 
of as a “heresy” and as a “curio originating 
in Missouri, born of ignorance, and limited 
He 
whether there case 
which contains such a “tragedy of errors,” 
though, referring to an earlier decision on 


to the region west of the Mississippi.” 


is any other 


which he has substantially the same opinion, 
he suggests the necessity of a publication 
“relating to law treated as a conundrum by 
on the bench.” While he 
would hesitate, of course, to express any 


poor guessers 
criticism of the court, one can read between 
the lines of his letter a suspicion on his part 
that the court is not entirely infallible. 








